I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D BUSH and ) ClVIL ACTI ON
CHRI STOPHER BUSH )
V.
S.C. ADAMS, et al., E NO. 07-4936
MEMORANDUM AND ORDER
McLaughlin, J. February 1, 2008

This is a civil rights action arising froma custody
di spute and a related crimnal kidnapping charge. Plaintiffs
Davi d Bush and Chri stopher Bush all ege that defendant Sara Nicole
Bush! and several officers of the Gty of R chrmond Police
Department and the Pennsylvania State Police violated their
constitutional rights under the First, Fourth, and Fourteenth
Amendrent in violation of 42 U.S.C. § 1983 and § 1985, and
commtted state law torts of malicious prosecution, abuse of
process, assault and battery, false inprisonnment, defamation and

false light, and intentional infliction of enotional distress.?

. This defendant is naned in the caption as “Sara N col e
Bush a/k/a Serene |Isara |sabella a/k/a Sara Nicole Mnserrate
alk/a Sara Nicole Mnserrate Bush” and refers to herself in her
notion to dismss as “Defendant Serene.” |In the interests of
clarity, the Court will refer to this defendant in this
Menor andum and Order as “Sara Nicole Bush” or “Ms. Bush.”

2 The conplaint also contains a request for a declaratory
j udgnment concerning the constitutionality of procedures used by
the Gty of R chnond police departnment, which is not directed at
Ms. Bush and not at issue in this notion.



To date, the only defendant who has been served with
process is defendant Sara N cole Bush. She has now noved to
dism ss all clains against her on nultiple grounds, including
| ack of personal jurisdiction, |ack of subject matter

jurisdiction under Rooker-Feldnan, and failure to state a 8§ 1983,

§ 1985, or state |l aw clai magainst her.

The Court will not address all of the grounds for
di sm ssal raised by Ms. Bush at this tine. For the reasons set
out below, the Court finds that the plaintiffs have failed to
adequately allege that Ms. Bush acted under color of |law, as
required for their 8 1983 clains; have failed to adequately
all ege the racial or class-based ani nus necessary for their
8 1985 clainms; and have failed to adequately allege the el enents
necessary for their state law clainms. The Court will accordingly
grant Ms. Bush’s notion to dismss and allow the plaintiffs’
|l eave to file an anmended conplaint to seek to renedy these
defi ci enci es.

Because the Court is dismssing the clains against M.
Bush for the above reasons, with |eave for the plaintiffs to
anmend, the Court will not address the other issues raised in M.
Bush’s petition, including personal jurisdiction, at this tine.
| f and when the plaintiffs file an anmended conpl aint, M. Bush
may then, if she chooses, raise these issues again in her

response to that anended conpl ai nt.



BACKGROUND

The plaintiffs’ conplaint contains the foll ow ng
factual allegations, which the Court will accept as true for

pur poses of deciding this notion to dismss. See Erickson v.

Pardus, 127 S. C. 2197, 2200 (2007) (“[When ruling on a

defendant's notion to dism ss, a judge nust accept as true all of
the factual allegations contained in the conplaint”). The Court
is not required, however, to accept as true the plaintiffs’ |egal

conclusions or “bald assertions.” Kanter v. Barella, 489 F.3d

170, 177 (3d Gir. 2007).

A Al | egati ons Concerning Plaintiff David Bush

Plaintiff David Bush was married to defendant Sara
Ni col e Bush. They have three children. At the time the children
were born, David and Sara N cole Bush were domiciled in and
citizens of Pennsylvania. Conpl. 1Y 8-9.

In 2000, Sara N col e Bush began di vorce proceedings in
Pennsyl vani a agai nst David Bush. |In 2004, Sara Ni col e Bush,
wi t hout court approval or notice to David Bush, took their
children and | eft the state. Conpl. 7 8-10. On June 23, 2006,
David Bush was granted full and exclusive custody of his three
children by Order of the Luzerne County Court of Common Pl eas,

Fam |y Court Division. Conpl. Y 10-11



After receiving custody, David Bush attenpted to |ocate
his children. Defendant Sergeant Tripp of the Pennsylvania State
Police was instructed by the District Attorney for Mnsfield,
Pennsyl vania to search for the mssing children and to put the
nanmes of the children into the National Crinme Information Center
M ssing Children Data System (“NCIC’). Sergeant Tripp failed to
do so and did not search for the children or place their nanes
into NCIC. The plaintiffs “believe[] ] and so aver[ ]” that
Sergeant Tripp intentionally did not put the children’ s nanes
into NCIC as part of a conspiracy with Sara Ni cole Bush and her
| awyer. The plaintiffs further “believe[ ] and so aver[ ]” that
Sergeant Tripp is involved in the Mansfield Chapter of an unnaned
organi zation that hides wonen and children, to which Sara Nicole
Bush “and/or” her |awer also belong. Conpl. 1 12, 22-24.

On or about Cctober 12, 2006, David Bush |ocated his
children in Richnond, Virginia, living under different names and
Social Security nunbers. On Cctober 13, 2006, David Bush
obt ai ned a custody order for his children fromthe Court of the
Cty of R chnond, Juvenile D vision. Based on that order,
officers fromthe Cty of R chnond Police Departnent retrieved
the children and turned themover to their father. Two officers
of the Gty of R chnond Police Departnent, defendant Police
Oficers Russell and Adans, instructed David Bush to return to

Pennsylvania with his children and he did so. Conpl. 19 12-13.



On or about OCctober 25, 2006, O ficers Russell and
Adans contacted the Pennsylvania State Police, the Federal Bureau
of Investigation, the United States Marshals Service, and the
Pol i ce Departnent of Newtown Townshi p, Bucks County,

Pennsyl vani a, and demanded that David Bush be arrested. This
demand was nmade to, anong others, plaintiff Christopher Bush, who
is a police officer in Newtown Township. Conpl. 91 14.

On or about OCctober 26, 2006, David Bush was arrested
on felony charges of child abduction. This arrest was all egedly
caused by Oficers Russell and Adans, through a warrant that was
al | egedly obtained without probable cause in a process that was
i nadequate to protect David Bush’s constitutional rights. David
Bush was charged with three counts of “Abduction by Parent,
renmoval fromstate” and three counts of conspiracy. M. Bush was
held for several weeks in the Bucks County Jail, the Federal
Detention Center, and other detention facilities. Conpl. {1 15-
19.

On or about Novenber 21, 2006, in proceedi ngs before
the Court of the Cty of Ri chnond, Juvenile Division, the
presiding judge stated that there was “no case” agai nst David
Bush and that “he had done nothing wong.” Despite these
statenents, the charges agai nst David Bush were not dropped at
this time, and he was barred fromfurther association with his

children. By order of the Court of the City of R chnond, custody



of the Bush children was granted to Sara Ni col e Bush. On or
about January 5, 2007, all felony crimnal charges against David

Bush were dropped. Conpl. 9T 20-21.

B. Al | egati ons Concerning Plaintiff Christopher Bush

Plaintiff Christopher Bush is a police officer in
Newt owmn Townshi p, Pennsyl vania and David Bush’s brother. Conpl.
19 8-9, 14, 53.

I n Novenber 2006, defendant Sergeant Tripp of the
Pennsyl vania State Police contacted plaintiff Christopher Bush,
an officer in the Newtown Township Police Departnent. Sergeant
Tripp questioned Christopher Bush about why he had entered the
Bush children’s nanes into the NCIC system Follow ng this phone
call, Christopher Bush nmade both a verbal and a witten conpl ai nt
to the Pennsylvania State Police about Sergeant Tripp's conduct.
Conpl . 1 22, 25.

After Christopher Bush made his witten conpl ai nt about
Sergeant Tripp on January 1, 2007, he was subjected to adverse
and retaliatory action by defendants Tripp, Kenneth H |l and
Steven J. Ignatz, all officers of the Pennsylvania State Police,
who began a basel ess and “bogus” investigation of Christopher
Bush’s entry of the Bush children into NCIS. Although the
i nvestigation cleared Christopher Bush of w ongdoi ng, defendant

H Il sent a letter to the Board of Supervisors on July 31, 2007,



requesting that unspecified action be taken agai nst him and
intimating untruthfully that Christopher Bush had engaged in

i nproper behavi or.

I1. Legal Anal ysi s

A Subj ect Matter Jurisdiction under Rooker-Fel dnan

In her notion to dismss, defendant Sara N col e Bush
argues that the Court |acks jurisdiction over the plaintiffs’

cl ai rs agai nst her under the Rooker-Feldnman doctrine. Because

this argunent inplicates the Court’s subject matter jurisdiction,
the Court will address it first.

The Rooker-Fel dman doctrine prevents courts from

exercising jurisdiction over clains brought by parties who | ose
in state court and who are conplaining in federal court of
injuries caused by the state court judgnent that they | ost.

Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 284

(2005). The scope of Rooker-Feldman is narrow, however, and wl|

not necessarily bar federal clainms based on the sanme operative
facts as those at issue in the state court proceeding. Turner Vv.

Crawford Square Apartnents 111, LLP, 449 F.3d 542, 547-48 (3rd

Cir. 2006). The doctrine only bars “lower federal courts from
exercising jurisdiction over a case that is the functional
equi val ent of an appeal froma state court judgnent.” Marran v.

Marran, 376 F.3d 143, 149 (3d Cr. 2004). A case is the



functional equival ent of an appeal in a state court when “the
claimwas actually litigated before the state court” or “when the
claimis inextricably intertwined with the state adjudication.”
Id. Aclaimis “inextricably intertw ned” when “federal relief
can only be predicated on a conviction that the state court was

wong.” Parkview Assoc. v. City of Lebanon, 225 F.3d 321, 325

(3d CGr. 2000).
Def endant Sara Ni col e Bush argues that the plaintiffs’

cl ai rs agai nst her are barred under Rooker-Fel dnan because they

seek to overturn the order of the Virginia donestic relations
court that granted her custody of the Bush children.

In response, the plaintiffs contend that they are not seeking to
chal l enge the state custody determ nation and that the only state
court proceeding inplicated in their clains is the Virginia
crimnal action against David Bush, in which charges were

dr opped.

The Court finds that the plaintiffs’ clains, as stated
in their conplaint, do not appear to challenge and are therefore
not inextricably intertwined with the Virginia custody deci sion.
As the Court reads the plaintiffs’ conplaint, their various
causes of action essentially arise fromthree actions taken by
the defendants: Oficer Tripp's alleged failure to enter the
Bush children’s name in NCI'S; Oficer Adanms and Russell’s

all egedly wongful arrest of David Bush for felony child



abduction and conspiracy; and O ficers Tripp, H Il and Ignatz’'s
al l eged retaliation against Christopher Bush for conpl ai ni ng
about O ficer Tripp; all of which were allegedly done in
conspiracy with Sara N cole Bush. None of these clains
chal | enges the outcone of the proceedi ng awardi ng custody of the
Bush children to Sara N col e Bush, and a verdict in the
plaintiffs’ favor would not have the effect of overturning that
deci sion. Al though these clainms do challenge the crim nal
proceedi ngs brought agai nst David Bush, those proceedi ngs
termnated in M. Bush’s favor and so woul d not be underm ned by
a favorabl e judgnent on the clains here.

Even if the plaintiffs’ clainms did inplicate the

Virginia custody proceeding, it is not clear that Rooker-Fel dman

woul d apply. Rooker-Feldman only applies where there has been a

final state court judgnent. Exxon Mbil, 544 U. S. at 292. Here,

it is not clear fromthe allegations of the conplaint whether the
cust ody proceedi ngs have concluded. M. Bush’s brief in support
of her notion to dism ss describes the allegations of the
conplaint as “mak[ing] it clear that there was recent and ongoi ng
custody litigation in both Pennsylvania courts and Virginia
courts.” Def. Mem at 6. |If, as Ms. Bush appears to concede,
cust ody proceedings are “ongoing,” then there is no final state

court judgnent and Rooker-Fel dman does not apply.




B. Sufficiency of Allegations Concerning Acts “Under Col or
of Law’ Required for a § 1983 d ai m

In Counts I-111 of their conplaint, the plaintiffs
all ege that Sara Nicole Bush violated 42 U S.C. 8§ 1983 by acting
in concert or in conspiracy with Oficers Tripp, Adanms and
Russell to violate David Bush's constitutional rights under the
First, Fourth and Fourteenth Amendnents.

Section 1983 creates a cause of action on behalf of any
per son who has been deprived of rights secured by the United
States Constitution or federal |aws by a person acting “under

color of law” Curley v. Klem 499 F.3d 199, 206 (3d Cr. 2007).

The “under color of |law requirenent neans that “merely private
conduct, no matter how discrimnatory or wongful” does not

violate § 1983. Am Mrs. Miut. Ins. Co. v. Sullivan, 526 U.S.

40, 50 (1999) (internal quotation and citation omtted). A

def endant not enployed by the state nay nonet hel ess act under

col or of state |law under certain circunstances, including when
they “willfully participate[ ] in a conspiracy with state
officials to deprive a person of constitutional rights.” Harvey

v. Plains Tp. Police Dept., 421 F.3d 185, 190 (3d Cr. 2005).

Ms. Bush argues that the plaintiffs have failed to
state a 8 1983 cl ai m agai nst her because they allege only the
| egal conclusion that she acted under color of |aw, wthout
al | egi ng any supporting factual basis. Cvil rights clains are

no | onger subject to a heightened pl eadi ng standard and need only

10



satisfy the general requirenent of Federal Rule of Cvil
Procedure 8(a) that they provide a “‘short and plain statenment of
the claim that will give the defendant fair notice of what the
plaintiff's claimis and the grounds upon which it rests.”

Leat herman v. Tarrant County Narcotics Intelligence &

Coordination Unit, 507 U S. 163, 168 (1993) (quoting Conley v.

G bson, 355 U S. 41, 47 (1957) (quoting Fed. R Cv. P. 8(a))).
Even this | ess burdensone standard, however, requires the

pl eadi ng of the “basic facts, such as they are, for these are
‘“the grounds’ upon which the plaintiff is entitled to relief.”

In re Tower Air, Inc., 416 F.3d 229, 237 (3d GCr. 2005).

The plaintiffs have failed to neet this burden with
respect to their 8 1983 clains. The plaintiffs’ conplaint
contains legal allegations that Ms. Bush “acted in concert with
Def endants Russell, Adans and Tripp to deprive the Plaintiff
[ David Bush] of his First and Fourteenth Anendnment rights of
associ ation” and “conspired with Russell and Adans to initiate,
procure and cause crimnal process against plaintiff D avid]
Bus[h].” Conpl. 1 7. It contains no factual all egations,
however, of any actions taken by Ms. Bush in concert with the
defendants or in furtherance of any conspiracy.

The only specific allegations of the conplaint that
arguably set forth any of the required “basic facts” that connect

Ms. Bush with Oficers Russell, Adans or Tripp (or any of the

11



ot her defendants) are the allegations that Sergeant Tripp
intentionally failed to put the Bush children’s nanmes in NCIC as
part of a conspiracy with Ms. Bush and her counsel and that
Sergeant Tripp and Ms. Bush “and/or” her counsel are nenbers of
an unnamed “organi zation that hides children and wonen.” Conpl.
19 23-24.

These al | egati ons, however, are not made on the usual
basis of “information and belief,” but are instead nade solely on
the basis of belief. For each, the plaintiffs say only that they
““pbelieve[ ] and so aver[ ]” the facts alleged. These
al l egations, therefore, are exactly the sort of “bald assertions”
that a court may not consider in evaluating a notion to dism ss.
Kanter, 489 F.3d at 177.

Moreover, even if the Court were to consider these
al l egations, they would still be insufficient to provide M. Bush
with notice of howthe plaintiffs believe Ms. Bush conspired or
acted in concert with the defendants. Absent sone all egations
describing the basic facts of Ms. Bush's alleged interaction with
t he other defendants, the plaintiffs’ conplaint fails to
adequately allege that Ms. Bush conspired or acted in concert
with the other defendants such that she could be considered to be
acting under color of |aw for purposes of 8§ 1983. Counts I, II,

and 11l of the plaintiffs’ conplaint will therefore be dism ssed.

12



C. Sufficiency of Allegations of Conspiracy and C ass-
Based Aninus Required to State a 8§ 1985 O aim

Count 1V of the plaintiffs’ conplaint alleges that al
t he def endants know ngly conspired together in violation of 42
US C 81985 “to retaliate against the Plaintiffs because of
their association [with] one another and for protected
activities” under the First, Fourth, and Fourteenth Anendnents.
Compl. 9 57. Neither Count IV or the plaintiffs’ brief in
opposition the notion to dismss states clearly which subsection
of 8 1985 is at issue in plaintiffs’ clains. Because Count |V
and the plaintiffs brief reference both § 1985(2) and § 1985(3),
the Court will assune the plaintiffs seek to bring clains under
bot h subsecti ons.

To state a claimunder either 8 1985(2) or 8§ 1985(3),

the plaintiffs concede that they nust allege, inter alia, both a

conspiracy and a racial or class-based aninus notivating the
conspiracy designed to deprive, directly or indirectly, any
person or class of persons to the equal protection of the | aws.

Lake v. Arnold, 112 F.3d 682, 685 (3d Gir. 1997) (§ 1985(3)

clainms); Brawer v. Horowitz, 535 F.2d 830 (3d G r. 1976)

(8 1985(2) clains).

The plaintiffs have failed to adequately all ege the
conspiracy required for their 8§ 1985 clainms for the sanme reason
that they have failed to adequately allege that Ms. Bush acted

under color of law for their 8 1983 clains. As discussed above,

13



the plaintiffs’ conplaint |acks any allegations of the basic
facts of Ms. Bush’s involvenent with the alleged conspiracy.

In addition, the conplaint |acks any allegations
what soever concerni ng any cl ass-based ani nmus notivating the
al l eged conspiracy. Neither plaintiff is alleged to be a nenber
of any class, nor is any cl ass-based aninus alleged to have
noti vated the defendants.

Because the plaintiffs have failed to all ege these
basic elenments of a § 1985 claim Count IV of the plaintiffs’

conplaint will be dism ssed.

D. Sufficiency of Alleqgations for the State Law d ai nms

Count VI of the plaintiffs’ conplaint seeks to bring
state law cl ai ns agai nst Ms. Bush and the other defendants for
mal i ci ous prosecution, abuse of process, assault/battery, false
i nprisonnment, defamation-false [ight, and intentional infliction
of enotional distress.

As they relate to Ms. Bush, four of these clainms —-
those for malicious prosecution, abuse of process,
assaul t/battery, and false inprisonnent -- are based on David
Bush’s all egedly inproper arrest and incarceration on fel ony
crimnal charges. Like the § 1983 and § 1985 cl ai ns agai nst Ms.
Bush, these four clains are based on the allegation that Ms. Bush

acted in concert or as part of a conspiracy with Oficers Adans,

14



Russell and Tripp to cause M. Bush's arrest. They therefore
fail for the sane reason as the § 1983 and § 1985 clains: the
plaintiffs’ failure to adequately allege a factual basis for the
clains of concert of action or conspiracy between Ms. Bush and
t he ot her defendants.

The plaintiffs’ defamation claim in contrast, alleges
direct action by Ms. Bush. She is alleged to have “published a
knowi ng fal se communi cation with others, such as Defendant Adans
and Russell, and in doing so did abuse any privilege for such
communi cation.” Conpl. Y 74. The plaintiffs’ conplaint,
however, fails to identify any specific communi cati on nade by M.
Bush to anyone. It also fails to identify to whom any such
comuni cation was nmade or in what way it was false. As such, the
conplaint fails to give Ms. Bush even the nost basic information
about the plaintiffs’ defamation claimand therefore fails to
nmeet the requirenents of Federal Rule of G vil Procedure 8(a).

The plaintiffs’ intentional infliction of enotional
di stress claimappears to relate to both David Bush’s all egedly
wrongful arrest and incarceration on felony charges and to the
al l egedly defamatory statenents nmade about himby Sara N cole
Bush. The conplaint alleges that the defendants “did
intentionally or recklessly cause [or] serve enotional distress
on the Plaintiffs” by causing his arrest and incarceration.

Conmpl. § 69-70. The conplaint also alleges that Sara N col e

15



Bush’s all egedly defanmatory statenents caused David Bush to
suffer enotional distress. Conpl. T 75.

To the extent the plaintiffs’ intentional infliction of
enotional distress claimrelates to David Bush’s arrest, it
fails, like the other clains above, because the plaintiffs have
not alleged any facts to support their clains of Ms. Bush
conspiring or acting in concert with the other defendants. To
the extent this claimrelates to Ms. Bush’s all egedly defamatory
statenents, it fails because the plaintiffs have not all eged even

t he nost basic facts concerning those statenents.

E. Leave to Repl ead

Havi ng found, for the reasons above, that all of the
causes of action alleged against Sara Ni col e Bush nust be
dism ssed for failure to state a claim the Court wll do so
w thout prejudice and allow the plaintiffs to file an anended
conplaint to seek to correct their pleading deficiencies. See

Shane v. Fauver, 213 F.3d 113, 115 (3d G r. 2000) (requiring that

civil rights plaintiffs whose clains have been dism ssed for |ack
of factual specificity be given a reasonable opportunity to anmend

their conplaint).

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D BUSH and : ClVIL ACTI ON
CHRI STOPHER BUSH )

V.
S.C. ADAMS, et al ., NO. 07-4936

ORDER

AND NOW this 1st day of February, 2008, upon
consideration of the Mdtion to Dismss of defendant Sara Nicole
Bush a/k/a Serene |sara |sabella a/k/a Sara Ni cole Mnserrate
a/ k/a Sara N cole Monserrate Bush (Docket No. 3), and the
response thereto, IT IS HEREBY ORDERED, for the reasons set out
i n the acconpanyi ng nenorandum of |aw, that

1) The Mdtion is GRANTED and all clains agai nst
def endant Sara Ni cole Bush a/k/a Serene Isara |Isabella a/k/a Sara
Ni col e Monserrate a/k/a Sara Ni cole Mnserrate Bush are DI SM SSED
W THOUT PREJUDI CE; and

2) The plaintiffs may file an anended conpl aint on or

bef ore February 22, 2008.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




